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Introduction

Protection of intellectual property rights is
a multifaceted legal phenomenon and is not
limited to the institutions of a particular in-
dustry. This is primarily due to the complex
structure of the legal essence of intellectual
property law, which covers all rights relat-
ed to intellectual activity in production, re-
search and other creative activities. Compli-
cating the structure of this law and ways to
protect it is a current trend in the legal sys-
tems of most countries, which is due to eco-
nomic factors, in particular, governments are
forced to create incentives for creative work,
trade, including through the introduction of
legal guarantees of intellectual property. At
the same time, intellectual property rights
and property rights are not identical legal
categories, which directly affects the choice
of remedies and forces to rely not only on the
judiciary to protect this right, but also to cre-
ate other ways of legal protection.

Despite the fact that the theoretical devel-
opment of the basic provisions for the protec-
tion of intellectual property rights is reflected
in the works of domestic scientists, in particu-
lar, G. Androschuk, Y. Boshytsky, V. Galunko,
G. Rymarchuk, 0. Orlyuk, A. Khridochkin,
0. Chomakhashvili, R. Shyshka and others, the
latest changes in domestic legislation indicate
the need for scientific analysis of this issue.

The purpose of the article is to analyze cer-
tain aspects of the legal nature of jurisdictional
means of protection of intellectual property
rights by the rules of civil and special legisla-
tion and to formulate the relevant conclusions.

Results and Discussion

The system of national law of Ukraine con-
sists of separate branches of law, which are
sets of relevantlegal norms, united by certain
principles. Legal protection of intellectual
property is regulated by certain provisions
of the Constitution of Ukraine, norms of the

Civil Code of Ukraine (especially the norms
of its book four “Intellectual Property Law”),
Criminal, Customs, Tax, Commercial Codes
of Ukraine, the Code of Administrative Of-
fenses and a number of procedural codes
and a number of international regulations.
This directly affects the protection of intel-
lectual property rights. Thus, on a sectoral
basis, civilians consider civil law protection
of property rights as a system of active meas-
ures applied by the owner, competent state
or other authorities aimed at eliminating vi-
olations, imposing the obligation to restore
the violated right to the violator.

The specificity of the methods of civil
protection of intellectual property rights
is primarily in the application of such legal
mechanisms that overcome obstacles to the
exercise of property rights and restore the
property status of the owner at the expense
of the infringer or other obligated person,
including by claiming property belonging to
him illegal possession of any person.

Regarding the form of protection, legal
science is divided into jurisdictional and
non-jurisdictional forms of protection. Ju-
risdictional form of protection of intellectual
property rights is carried out in court and
administratively. However, given the format
of the article, we will consider only some
aspects of the protection of this intellectual
property right. It should be emphasized that
this method of protection, in relation to indi-
viduals, is provided by Article 55 of the Con-
stitution of Ukraine, according to the pro-
visions of which the rights and freedoms of
man and citizen are protected by the court.
Everyone is guaranteed the right to appeal in
court against decisions, actions or omissions
of public authorities, local governments,
officials and officials. Legal entities are also
not deprived of the right to judicial protec-
tion, but these guarantees are enshrined at
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the level of the relevant sectoral Codes and
laws of Ukraine. The analysis of law en-
forcement activities of courts in the field of
administrative and criminal liability for in-
fringement of copyright and related rights
may require a separate consideration given
the number of administrative and criminal
offenses in Ukrainian law, in particular, the
expediency of criminalizing certain acts for
infringement of copyright and related rights.
The protection of intellectual property
rights takes place in lawsuits in courts of civil,
administrative, commercial jurisdiction, arbi-
tration, international courts and the newly cre-
ated Supreme Court of Intellectual Property.
St. 16 of the Civil Code of Ukraine (CC) of
16.01.2003 No. 435-], guarantees the protec-
tion of civil rights and interests by the court
regardless of whether it is a natural or legal
person-each person has the right to go to
court to protect their personal non-property
or property rights and interests. The second
part of this article of the Central Committee
provides an indicative list of ways to protect
civil rights and interests. In Art. 5 of the Civil
Procedure Code of Ukraine of March 18,2004
No. 1618-1V and Art. 5 of the Commercial
Procedural Code of Ukraine from 06.11.1991
No. 1798-XI], it is determined that the court
protects the rights, freedoms and interests of
individuals in the manner prescribed by law
or contract. At the same time, the legislator
gives the court of civil, commercial jurisdic-
tion the right to determine in its decision any
method of protection that does not contra-
dict the law. Article 5 of the Code of Admin-
istrative Procedure of Ukraine of 06.07.2005
No. 2747-1V, establishes six methods of ju-
dicial protection in administrative proceed-
ings. In addition, in part 2 of this article,
the legislator provided that the protection
of violated rights, freedoms or interests of
the person who applied to the court may be

carried out by the court in another way that
does not contradict the law.

According to part 2 of Art. 432 of the
Civil Code, the court in cases and in the man-
ner prescribed by law, may decide to:

* take immediate measures to prevent
infringement of intellectual property rights
and preserve the relevant evidence;

« suspension of the passage through the
customs border of Ukraine of goods, the im-
port or export of which is carried out in vio-
lation of intellectual property rights;

 withdrawal from civil circulation of goods
manufactured or put into civil circulation in vi-
olation of intellectual property rights;

« withdrawal from civil circulation of
materials and tools that were used mainly
for the manufacture of goods in violation of
intellectual property rights;

* application of a one-time monetary
penalty instead of compensation for damag-
es for illegal use of the object of intellectual
property rights. The amount of the penalty is
determined in accordance with the law, tak-
ing into account the guilt of the person and
other significant circumstances;

* publication in the media of informa-
tion on infringement of intellectual property
rights and the content of the court decision
on such infringement.

Unlike the provisions of the Civil Code of
1963, the Central Committee of 2003 does not
establish strictly defined ways to protect civil
rights and provides that the court may protect
civil rights or interests in another way estab-
lished by contract or law. However, establish-
ing flexible variability of ways of protection of
civil rights and interests, the legislator pro-
vided in the Central Committee of 2003 cases
(part 3 of Art. 16) of possible refusal in judi-
cial protection of civil right and interest of the
person, in case of violation by it of provisions
of part two - fifth Article 13, namely:
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* in the exercise of his rights, a person
violates the rights of others, harms the envi-
ronment or cultural heritage;

* a person acts with the intention of
harming another person, as well as abuses
the right in other forms;

« in the exercise of civil rights a person does
not adhere to the moral principles of society;

« in the case of the use of civil rights for the
purpose of unlawful restriction of competition,
abuse of monopoly position in the market, as
well as in the case of unfair competition.

These circumstances should be estab-
lished (or refuted) during the court hearings
with the adoption of the relevant decision,
because otherwise it would be contrary to
the constitutional guarantees of the right of
everyone to protect their rights in court. On
the other hand, in this list, which outlines
the limits of civil rights, there are informal
(in the legal sense) criteria for assessing the
actions of a person, such as - compliance
(or non-compliance) of moral principles of
society, which complicates and confuses an
extremely important issue - civil protection.
rights and interests in court.

The scientific literature has repeatedly
discussed the thesis that the problem of the
right to protection is not only a problem of
substantive law, but also a problem of civil
procedural law. In this case, such a method of
judicial protection as a lawsuit, or rather the
right to sue, is perceived and justified by the au-
thors in different ways. Yes, K.S. Yudelson [1]
attached the right to sue only to procedural
significance as a legally provided opportunity
to go to court to protect their civil rights, and
in cases provided by law - to protect the civil
rights of others and organizations.

Without distinguishing the right to sue
in the substantive and procedural sense,
Vilnyansky considered the right to sue to
be “the possibility of exercising his right by

coercion, against the will of the obligated
person” [2]. Other authors combine substan-
tive and procedural-legal possibilities of pro-
tection of the right into a single concept of
the right to sue [3].

A separate group of authors is united by
their approach to the question of the need to
differentiate the right to sue in the substan-
tive and procedural sense. Yes, M.]. Stefan [4]
notes that the right to sue in the substantive
sense, its origin, implementation, termina-
tion, the entire legal regime of existence is
governed by the rules of civil, labor, family and
other branches of substantive law. The right to
sue, to sue in the procedural sense, is an insti-
tution of civil procedural law. Thus, the right to
sue is an opportunity provided and provided
by interested persons to apply to the court of
first instance with a request to consider and
resolve a civil dispute in order to protect sub-
jective property and personal non-property
rights and legally protected interests [4].

Protection of intellectual property rights
in Ukraine is guaranteed in cooperation with
all branches of law. Intellectual property
rights belong to intangible values, and these
rights are enshrined in law.

However, the essence of legal protection
in the legal literature is interpreted ambig-
uously: so far science has not formulated
clear criteria for the content of protection of
civil rights in general and property rights in
particular and its delimitation with the legal
protection of these rights [5].

The basis of legal protection is deter-
mined by the principles of ensuring the
inviolability and exercise of civil rights, in-
cluding and property rights, and measures
to prevent violations of these rights. In the
context of the research topic, it is necessary
to pay attention to the specifics of protection
of intellectual property rights, namely: “.. in-
ability to protect the object only by owning
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it, is a cornerstone of legislation in the field
of intellectual property rights” [6].

The authors of the monograph on the prob-
lems of improving the legal regulation of pri-
vate property rights expressed an interesting
opinion on the relationship between the prin-
ciples of protection and protection of property
rights at the constitutional level: it is important
in the Constitution to define the principles of
protection of property rights. Article 13 of the
Constitution of Ukraine establishes that the
state ensures the protection of the rights of all
subjects of property rights and management,
the social orientation of the economy. This
wording combines the concept of “protection”
used in Article 13 of the Constitution with the
actual provision of protection of the rights of
property rights, which is expressed in refer-
ence to the social orientation of the economy.
The Constitution emphasizes that the right to
private property is supported by law, based on
it and protected by it. Fundamental in this re-
gard is the provision embodied in Article 41 of
the Constitution that the right of private prop-
erty is inviolable... The strength of protection
of property rights is expressed in the indica-
tion of the impossibility of illegal actions aimed
at violating property rights [7].

In view of the above, the system of reme-
dies appears to be subordinate to the system
of protection of property rights and is part of
this system.

The legal literature expresses different
views on the classification of methods of pro-
tection of property rights, but the most com-
mon is the division of civil law means of pro-
tection of property rights into property and
contract law. Property remedies are aimed at
protecting the subjective right of ownership
as an absolute civil right of persons who at
the time of violation of the right are not in
a contractual or other binding relationship
with the infringer. Mandatory legal remedies

are intended to protect the interests of the
owner as a party to the binding relationship. In
this context, the general provisions of contract
law fully apply to intellectual property law.
Property and legal means of protection
are the recovery of property from someone
else’s illegal possession (vindication claim)
and the removal of obstacles to the exer-
cise of property rights by the owner (nega-
tive claim). It is a well-known legal science
that these remedies are based on property
relations between the owner and all other
persons. The content of these legal relations
comes down to the fact that the owner has the
right to own, use and dispose of property [8]
1.0. Dzera [5] rightly notes that in juris-
prudence it is customary to distinguish two
main elements that determine the essence of
any claim-the subject and basis. The subject
of the claim is the substantive legal claim of
the plaintiff to the defendant, and the basis
of the reference to his right - the legal facts
that led to the violation of this right, and the
legal justification for its protection [5]. Based
on this understanding of the subject and
grounds of the claim, the acceptability of the
vindication claim as a means of protection of
intellectual property rights will be analyzed.
The subject of the vindication claim is
the claim of the owner who does not own the
property to the person who illegally owns
this property, on the return of individually
determined property from someone else’s
illegal possession. The grounds for a vindi-
cation claim are circumstances that indicate
the absence of a legal relationship between
the plaintiff and the defendant, the plaintiff has
evidence confirming ownership of the claimed
property, its disposal from the plaintiff, his stay
in kind with the defendant, and so on.
To properly understand the subject of
the vindication claim as a possible remedy,
it is necessary to mention, in particular, that




copyright consists of: personal intangible
rights under Articles 423 and 438 of the Civil
Code and Art. 14 of the Law of Ukraine “On
Copyright and Related Rights” of 23.12. 1993
No. 3792-XIl. They can not be transferred
(alienated) to other persons (except as pro-
vided by law - Article 423 of the Civil Code),
and therefore can not be claimed. Personal
non-property rights of the author do not de-
pend on property rights. Therefore, in the
case of transfer of exclusive property rights
to the work, personal non-property rights
belong to the author of the work (except in
cases established by Article 423 of the Civil
Code, except for the right to inviolability of
the work - Article 439 of the Civil Code). Per-
sonal non-property rights of the author are
protected indefinitely - property rights under
Art. 440 Civil Code andArt. 15 of the Law of
Ukraine “On Copyright and Related Rights”.
Property rights to the work may belong to
both the author of the work and other per-
sons who acquired themin accordance with
the law or contract.

It is easy to see that such a remedy as a
vindication claim cannot be applied to the
personal non-property rights of the author.
Protection of exclusive property rights by
way of vindication, at first glance, is possi-
ble, because exclusive property rights are
property within the meaning of Art. 190 Civil
Code. At the same time, the question arises
about the offender’s ability to “own” the ex-
clusive property rights of another owner. In
this case, vindication as a way to protect exclu-
sive property rights to the work may ot be pos-
sible, because the acquisition of exclusive prop-
erty rights is not the same as the acquisition of
property rights. As it was established, the sub-
ject of the vindication lawsuit is the claim of the
owner who does not own the property.

A negative action is a claim of the owner
to eliminate violations by third parties in the
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exercise of his rights, which are not related
to the deprivation of property, but create ob-
stacles to the owner in the use or disposal of
their property. The key characteristic of this
proceeding is the owner of the intellectual
property right as a person (persons) who
have the right to initiate litigation. It should
be noted that a negative claim can be filed for
protection, including personal non-property
intellectual property rights, the list of which
is defined in Art. 423 Civil Code. Despite a
fairly consistent understanding of the na-
ture of a negative claim in judicial practice,
it is not always possible to use this experi-
ence wisely in resolving disputes in the field
of protection of intellectual property rights.
In particular, the owner of the intellectual
property right has the exclusive authority to
use the object within a certain period estab-
lished by law. After a certain period of time,
the objects of intellectual property rights
become public property. This indirectly in-
dicates some differences between a negative
claim in the field of protection of property
rights and intellectual property rights.

Conclusions

The analysis of the legislative regulation
of protection and protection of intellectual
property shows that the legislation of Ukraine
establishes a subordinate and interconnected
system of legal means to ensure the protec-
tion of intellectual property rights. Civil law
has a significant impact on the methods of
protection of intellectual property rights, the
rules of which provide for the protection of
property rights through the prism of exclu-
sive rights, on the outcome of protection of
property rights in a dispute over a negative or
vindication claim. However, the problems of
legislative regulation of the protection of in-
tellectual property rights also cause problems
of protection of these rights.
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[IUBi/IbHO-NIPABOBUM CNOCi0 3aXUCTY NPaB
iHTeJ/JIeKTya/IbHOI BJIACHOCTI

Onexkcangp I[lerpoBu4 CBIT/INYHUMI
JlOKTOp PUAUYHUX HAYK, JOLEHT
HanjionanbHUM yHiBepcuTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHy,
03041, Bys. 'epoiB O6opony, 15, M. Kuis, Ykpaina

Os1eHa MukoJsiaiBHa KopoTyH

JloKTOp PUAUYHUX HAYK, IOLI€HT
[liBHIYHMY aneasAiiHUN TOCIOAAPCHKUM CY/,
04116, Bysniuuda lonygenka, 1A, M. Kuis, Ykpaina

AHomayis

Y craTTi 3BepTaEThCA yBara Ha cnenu¢iKy 3axWCTy IpaBa iHTeJeKTyaJbHOI BJIACHOCTI
B VYKpaiHi LMBUJIBHMM Ta CHeliaJlbHUM 33aKOHOLABCTBOM, HOPMU  (KOI'O IOKJIMKaHIi
3a6e3MeYUTH OXOpPOHY CYO'€KTMBHUX INpaB IMPABOBJACHUKIB Ta IHIIMX yYaCHUKIB
NpaBOBiAHOCUH y cdepi iHTeneKTyasbHOI BJsacHOCTI. /Jlociif»keHO OKpeMi acmeKTH
IOPU/IUYHOI IPUPOAU IOPUCAUKIIHHUX 3aC06iB 3aXUCTY. 3BEPTAETHCS yBara Ha cnenudiky
3aXMCTy IpaBa IHTeJIeKTyaJbHOI BJIACHOCTI LIMBIJIbHUM 3aKOHOLABCTBOM, 110 IOJIATAE
HacamIepeJ, y crocobax 3axXWCTy, MNepejbadyeHUX NpolecyalbHUM 3aKOHOAABCTBOM.
Po3r/1iHyTO 3aKOHO@aBCTBO, HOPMU IKOTO TapaHTYIOTh 3aXUCT IHTeJIeKTYa/IbHOI BJIACHOCTI
Ta OKpecJeHi Croco6M 3aXUCTY IUMBIIbHUX NMpaB. [[poaHa/li3oBaHo iCHYI0Yi B OPUANYHIN
JliTepaTypi pisHi nornaau Ha ki1acudikalito cnoco6iB 3aXUCTy NpaBa BJAACHOCTI. 3AiHiCHEHO
NpaBOBUM aHa/i3 3acTocyBaHHS BiHJUKALiMHOTO MO30BY fIK 3aco0y 3axUCTy mpaBa
iHTesileKTyasbHOI BJacHOCTI Ta chOPMYy/IbOBAaHO aBTOPChKi MPOMo3uLii

Kawouoei csn0ea: nyBisbHe 3aKOHOJABCTBO, iHTeJIEKTyaJlbHA BJIACHICTh, CYJ[OBUH MO030B,
3aXUCT
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